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ODFW Fish Passage Administrative Rule Revision Initiative  

HB2298 Administrative Rule Development  

Virtual TEAMS Meeting ---Aug 10, 2021 (2pm to 4pm)  

Draft Meeting Minutes 

Virtual TEAMS Meeting Started at 2:00 pm 

Meeting Attendees:  

ODFW: Greg Apke, Alan Ritchey, Katherine Nordholm, Pete Baki 

ODF: Thomas Whittington 

ODOT: Cash Chesselet, Devin Simmons 

Task Force Members (Rules sub-committee): Kelly Moore, Bill Cunningham, Steve Albertelli, 
Terry Turner, April Snell, Fred Messerle, 

Absent: Ken Bierly, Zak Toledo,  

Members of the public:  Brian Posewitz, Jeremy Webster, Michael Tripp, Seth Barns, Santana 
Christian, Finlay Anderson, (with possible other attendees joining throughout the online virtual 
meeting). 

Welcome and Introductions (5 min) 

Apke opened the meeting by announcing the meeting will be recorded and started a round 
table introductions of the rules sub-committee. Apke discussed the purpose and format of the 
meeting and transitioned into the public comment period.  

Public Comment Period (~30 min) 

Brian Posewitz with Water Watch – comments on draft language. He appreciates the inclusion 
of future circumstances into the proposed definition of appreciable benefit. He also likes the 
inclusion of “upstream.” He expressed concerns about the definition with whether fish need to 
be there right presently. Thinks “self-sustaining healthy populations” – keep in mind the statute 
requires only present currently or historically. Thinks that if the habitat supports any life 
history, that it should constitute the need to address fish passage. For the definition of artificial 
obstruction, he supports the inclusion of the word “delays.”  

No additional public comments and the public comment period concluded at 2:10pm.  

Discussion of Public Comments (~75 min) 

Apke began the review of the written public comments, starting in the definition section 
around the definitions of construction 635-412-0005 (lines 19-56). He shared that construction 



2 
 

definitions are important to the Fish Passage Rules because they determine where ODFW’s 
authority is triggered.  

Apke shared his screen with the ODFW proposed language for the construction rules as they 
apply to dams. He reviewed the formatting of the document.  

Cunningham suggests consolidating terminology “cumulative” and “cumulative through time” 
to make the terminology consistent. Ritchey talked about wordsmithing and suggested that 
wordsmithing comments can be submitted in writing and focus meeting discussion on context 
and topics.  

Albertelli asked about feedback about who tracks the cumulative repairs through time. Apke 
mentions that ODFW does not have a program nor existing staff capacity to track these repairs 
across all AO’s in the state. Albertelli discussed the difficulties of tracking this over the life of a 
structure. Apke admits that he is not sure how this would or could be tracked over time and 
stated this is presently the responsibility of the owner-operator of the AO.  

Cunningham commented that as it is written, it appears to be the landowner’s responsibility to 
track, but it is open to a landowner or someone else to raise the question of cumulative change. 
Albertelli commented about the difficulty of being able to get that information long after the 
repair. Cunningham discussed how there has always been the “soft spot” in the rules for how to 
determine the cumulative actions at existing AO’s. Ritchey mentions that we presently have 
language around cumulative repairs in the rules now and we presently use this to determine 
triggers were appropriate.  

Moore doesn’t think that we can easily create a record to document the percentage, but the 
question seems to be who should be the party to make the decision once presented with the 
evidence and mentioned as an example, the fish passage task force. 

Baki asked how this would work for sheet pile repairs on small dams where you could 
functionally get the dam working again without hitting the threshold but essentially have a new 
dam and how structural volume may not be the best metric to track. Apke doesn’t know if 
there is a good response for that situation and referenced the mirror pond dam issue in Bend 
where sheet piles were driven across the face of the dam and still, as best ODFW could 
determine, was below the 30% structural volume threshold. 

Albertelli mentions that dams are the only structure that has 30 percent, where other 
structures are cumulative at 50 percent. He proposes to bring the percentage in line with other 
triggers. “Major” means most, and so it should be 50 percent. Apke asks if Albertelli is in favor 
of adding the word cumulative. Albertelli says he understands the reasoning but thinks that the 
threshold should be in line with the other structures at 50 percent. Apke mentioned that he has 
investigated the legislative history report and tried to determine why it was 30 percent and not 
50 percent. Ritchey stated that it seems that the 30 percent and non-cumulative threshold was 
likely a result of a desire not to hinder repairs for dam safety requirements.  
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Albertelli mentioned that making it consistent and providing the new exemptions for dam and 
public safety in rules addresses that thought.  

Cunningham asked if the 30 percent was in any way related to discussions around what would 
lead to an increase in storage capacity. Ritchey read notes indicating that the desire was to 
avoid a trigger for dam safety or efficiency upgrades.   

Apke and Ritchey both mentioned that they had not experienced a situation where a dam even 
came close to triggering fish passage authority at the current 30 percent threshold.  

Cunningham mentioned that he sees dams as an absolution obstruction to fish passage. 
However, in the cases of other AOs, they may not be an absolute barrier in all circumstances. 
Posed the idea that the 30 percent threshold was set lower because of the nature of the 
obstruction.  

Apke asked about “cumulative” language and the “dam or diversion” language. No objections. 
The disparity between 30 percent and 50 percent was not resolved. Albertelli thought the only 
way to progress was to bring it in line. Apke stated that he doesn’t have a way to predict how 
the change from 30 to 50 percent will impact structures in the future. Apke asked what the way 
forward is for a situation like this where we have a difference in recommendations between 30 
and 50 percent. He proposes elevating this issue to the task force or commission and letting the 
decision be made at a higher level. Ritchey stated that as we develop these rules, we will likely 
have situations where there is not an agreement on the way forward.   

Ritchey brought up the idea of moving all trigger language to the 30 percent threshold. 
Rationalized that since it’s been 20 years since the initiation of the fish passage rules more 
structures should be providing passage. Apke mentioned that some public comments align with 
that thought.  

Apke moved on to address dam safety. Albertelli had some comments around the terms used 
to discuss capacity. Words including “normal operation storage capacity,” “diversion,” and 
“storage” modify the word “capacity.” He thinks changing the language to get at what is 
impacting normal operating storage capacity would be appropriate.  Apke asked if Albertelli 
could work with stakeholders he represents to come up with some draft language.  

Ritchey and Albertelli indicate that some language has been provided in the previous 
comments. Albertelli states that the point is to say that “the major replacement is for the 
purpose of addressing dam safety deficiencies and does not increase normal operating storage 
capacity or diversion capacity.”  

Albertelli brought up another point around “storage capacity.” He does not want to hamper 
efforts to install pump storage systems, especially as we work to align rules around climate 
change policy and carbon neutrality. Pump storage hydropower may be a component in 
responding to climate change. Albertelli explained how this could affect climate and ocean 
change policy and changes that may happen to dam operations around these.  
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Apke sought clarification on pump storage at existing dams. Albertelli describes “open loop” 
and “closed loop” pump storage systems and explains that there are systems in place that are 
damming natural waterways. Since the rules speak to waters of the state these situations may 
need to be addressed in rules considering the climate and ocean change policy.  Albertelli wants 
to make sure we acknowledge pump storage options and provide for that. Apke asked if these 
typically require additional water rights. Albertelli says that they might, particularly for new 
actions but that there are examples throughout the country where they could use existing 
water rights.  

Apke stated that it is our intention to be flexible and adaptable to new technologies, and we are 
open to this discussion.  

Moore clarified the wording around who tracks cumulative activities over time and points out 
that it looks like the task force is tasked with that as written currently. Apke clarified that those 
notes were for his reference only.  

Snell stated by stating she would like additional time to review work products in advance of 
future meetings. She also had concerns and was not sure why there is a need for the addition of 
the word “diversion” to the rules. She is not sure where the need it is coming from and that 
there are a lot of diversions on the landscape, and not all of them are a fish passage issue. She 
thinks that the current definition encompasses enough without including “diversion”. Snell 
agrees with the discussion around pump storage, and thinks it is worth revisiting so that we 
make sure we aren’t unintentionally preventing beneficial projects. Apke asked how we should 
bring the pump station - green energy solution discussion forward; how we should frame it up 
to determine how those intersect these rules. Snell suggested reaching out to users (NWHA). 
Perhaps circle back in the next couple of meetings. She wants to ensure that these rules don’t 
encumber pump back storage or other renewable energy projects. Mentioned that renewable 
energy upgrades are often the driving force behind funding that can be used for fish passage 
and screening upgrades and would welcome additional discussions focused on this topic. 

Apke responded that we should talk within the ODFW Fish Division and other experts to discuss 
this concept of pump back storage alternatives. There is a desire from upper-division ODFW to 
address green-energy alternatives into the fish passage rules. 

Turner mentioned that TU is involved in a pump storage system in the Col. River Gorge, and he 
did look through it with an eye for fish passage, and since it was a closed loop system, there 
wasn’t any impact on passage. He is wondering how much we must change the current rules to 
make sure that if you are modifying or building a new project if we need all that much change in 
rules to make sure those are permitted. Thinks we could assess how much current rules might 
delay or prevent these projects and encourages additional discussion on pump back 
alternatives. 

Albertelli thinks that clause three is close but recommends adding a fourth new clause that 
might include pumping back storage alternatives from being exempt from fish passage.  
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Apke proposes a subgroup to draft language. Ritchey doesn’t think that we need a sub RAC 
meeting to discuss this. Asked if Albertelli and Apke could draft language to present to the RAC. 
Albertelli agrees that he could draft some language for a fourth bullet to cover projects with 
benefits to climate change initiative but limiting the impact of fish passage. Apke agrees with 
the approach and will work with him bring draft language back to the RAC.  

Apke moves on to additional public comments around dam construction language. He asked if 
anyone had additional comments to bring forward around dam construction. None were 
mentioned.  

Apke moves the RAC on to consideration of Tide Gates.  He provided an overview of the 
proposed language and asked for input, particularly adding in language that clarifies that re-
installing a tide gate that has broken and fallen off would be a trigger for the tide gate. Apke 
specifically addressed Messerle for some input on this language. Messerle brings up the limited 
life of older tide gates. Now that we are 20 years into fish passage rules, what we see on the 
ground are a lot more tide gates than initially thought when rules were written. He asked for 
some scalability in the rules around larger tide gates vs. smaller tide gates that might not have 
much of an impact on fish.  

Apke reviewed the new sub-bullets around tide gates and triggers, outlines the motivations for 
the language. Messerle stated that when replacing a tide gate, it is the sizing that has a big 
impact on whether it is a triggering event to an adjacent structure. They have seen that 
replacing a tide gate usually requires increased sizing because they need to be larger to meet 
criteria. Much of the upsizing of the structures are to comply with the velocity criteria.   Apke 
also presented proposed language that would require passage at the adjoining structure the 
tide gate is physically attached to (culvert or bridge). 

Moore thought that the language Apke shared was helpful around indicating that a trigger at 
one spot triggered the whole site, if the two structures are physically one structure. Apke 
stated that he thought he was hearing general acceptance of this language, asked for additional 
comments. There were no additional comments.  

Apke moved on to construction definitions around culverts and bridges. He described the 
addition of the term bridge in many of the existing OAR lines to make it clear that the rules 
applied to bridges. He asked for comments. None were received.  

Apke discussed line 49 and the changes around the cumulative nature of bridge elements. He 
reviewed the language on how this would not apply to bridge decks - asked for comments and 
received none. He proceeded to present the language on line 51 with the addition of the word 
“detached”, as it relates to culvert ends.  He moved to line 54 to review the language of the 
inclusion of the word “bridge”. Apke asked for addition comments around culverts and bridges. 
Asked if anyone wants to discuss any additional public comments - no comments from the RAC.  
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Apke moved on to a new proposed section specific to fishways. He presented the new language 
and reviewed the motivations and history behind the language and provided the context that 
ODFW does not currently have triggers specific to fishways. The intent of this new section is to 
address triggers at fishways, particularly those old fishways, constructed prior to 2001 where 
no approval exists, and those that need to be maintained or upgraded to be consistent with 
current design standards. 

Albertelli asked if the fishway section was added to the section around “Major Replacement.” 
Ritchey and Apke clarified that it is.  Albertelli asked for more context around what problem we 
are trying to address with this language. Apke stated that there are structures on the landscape 
that have no known owner and mentioned examples of existing fishways that hare not being 
maintained. These structures were designed with good intent years ago, but in some instances 
have become obsolete. This language attempts to capture and clarify what would be a trigger at 
a fishway. Albertelli asked for clarity on when this would be a trigger not associated with a 
trigger at a different AO. Moore asked if the department had any other mechanism for fixing 
fishways aside from these triggers. Apke stated that the state can work to leverage outcomes 
through voluntary actions when the owner is known, but where ownership is unknown, 
solutions are very difficult, particularly from a funding perspective. Snell asked about the 
projects where this would be required and if there is a requirement for passage at these sites or 
whether the passage was a voluntary mechanism.  

Ritchey brought the discussion back to the definition of AO and how that might apply to fish 
passage structures, especially structures that have or are becoming derelict. Albertelli wonders 
if this language belongs in a different section, appears to resemble “abandonment” more than 
construction. Snell also thought this section might not be the right place for the proposed 
language. However, her larger concern is that this language may be a disincentive for people to 
repair legacy structures. She does not feel that this should be the intent. She thinks that it may 
be more helpful to add more context around when these apply. She suggests a language 
change, placement change, and more background and context.  

Moore also agrees with Snell and Albertelli. It does seem like there is a clear need but suggests 
that ODFW takes a shot at rewriting the proposed language.  

Apke moves on lines 61-62 and presents the addition of “or other structure” to the existing 
language speaking to the fish passage design flows. The intent of this addition is to make it clear 
that designed stream flow applies to all structures that are applying for a hydraulic evaluation, 
not just fishways. Mentioned a previous comment by Bierly around the change of “bracketed” 
to “between.” Apke mentioned that this is an easy change to make. He asks for discussion 
around the addition of other structures to this language.  

Apke mentioned the time and only 15 minutes remain for the meeting. Apke pauses the rule 
revision work and moves on to a discussion on the HB 2298 rules and future meetings. 
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Nordholm reviewed the meeting minutes from July 27th and asked for input or changes. She 
presented information on the way forward for HB 2298, stating that a three-week public 
comment period was opening and would remain open until August 31st. The public comments 
and changes to the draft language resulting from them would be presented at the first RAC 
meeting in September.  

Apke discusses the timeline for future meetings. The next meeting is scheduled for Aug 24th. 
September 7th is the day after Labor Day and close to the end of the public comment period for 
HB 2298 rules. To provide additional flexibility and allow time for turnaround on HB2298 rules, 
the first meeting in September will be on the 14th. Subsequent meetings will be in-person, first 
at a non-ODFW location and at the ODFW office after state offices re-open to the public on 
September1st, or as otherwise determined by DAS. Apke discussed and proposed extending the 
meetings to 3 or 4 hours.  

Snell hesitated to add longer meetings and asked for meeting materials more in advance. 
Turner asked for a more detailed agenda at future meetings. Apke discussed trying a three-hour 
meeting at the next meeting and then deciding whether to transition to a 4-hour meeting. Apke 
and Ritchey reiterated that the transition to in-person meetings will continue to have virtual 
options give the Covid pandemic and health care concerns.  

Meeting Recap & Action Items (5 Min) 

No action items were recorded 

Meeting Adjourn @ 4:00pm  


